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1. LORD JUSTICE JACKSON:  This judgment is in three parts, namely Part 1, 
Introduction; Part 2, The facts; Part 3, The appeal to the Court of Appeal.   

Part 1: Introduction

2. This is an appeal by a Claimant against an order limiting his recoverable costs by 
reason of failure to file a costs budget.  This is not the case of an overworked solicitor 
who simply did not get around to the task.  It is a case in which the Claimant's solicitor 
deliberately decided not to file a budget despite repeated urging by the Defendant's 
solicitors.  

3. I shall refer to the Civil Procedure Rules 1998, as amended from time to time, as 
"CPR".  We are concerned today with the Civil Procedure Rules as they were in May
2014, not with the CPR in their present form.  The Rules relevant to the present 
litigation, as they were in 2014, read as follows:

"3.9 

(1) On an application for relief from any sanction imposed for a failure to 
comply with any rule, practice direction or court order, the court will 
consider all the circumstances of the case, so as to enable it to deal justly 
with the application, including the need –

(a) for litigation to be conducted efficiently and at proportionate cost; and 

(b) to enforce compliance with rules, practice directions and orders.

(2) An application for relief must be supported by evidence...

3.12 

(1) This Section and Practice Direction 3E apply to all Part 7 multi-track 
cases, except -

(a) cases in the Admiralty and Commercial Courts.

(b) such cases in the Chancery Division as the Chancellor of the High
Court may direct, and.

(c) such cases in the Technology and Construction Court and Mercantile
Court as the President of the Queen's Bench Division may direct 

unless the proceedings are the subject of fixed costs or scale costs or the 
court otherwise orders.  This Section and Practice Direction 3E shall 
apply to any other proceedings, including applications where the court so 
orders.



(2) The purpose of costs management is that the court should manage 
both the steps to be taken and the costs to be incurred by the parties to any 
proceedings so as to further the overriding objective.  

3.13 

Unless the court otherwise orders, all parties except litigants in person 
must file and exchange budgets as required by the rules or as the court 
otherwise directs. Each party must do so by the date specified in the 
notice served under rule 26.3(1) or, if no such date is specified, seven
days before the first case management conference.  

3.14 

Unless the court otherwise orders, any party which fails to file a budget 
despite being required to do so will be treated as having filed a budget 
comprising only the applicable court fees." 

4. The appeal has been argued today by Mr Colm Nugent for the Claimant and Mr
Matthew Smith for the Defendant with great clarity.  I am grateful to both counsel for 
their assistance.  

5. After these introductory remarks, I must now turn to the facts.   

Part 2: The facts

6. Between December 2010 and January 2011 the Claimant received negligent medical 
treatment at the Defendant's hospital.  As a result, one of his legs was amputated below 
the knee.  In 2013 the Claimant commenced proceedings for clinical negligence in the 
Northampton County Court.  The Defendant served a defence denying liability.  

7. On 30 January 2014 the Northampton County Court sent a notice in form 149C to the 
parties pursuant to rule 26.3 of the Civil Procedure Rules which stated that the claim 
was now a defended claim.  That, of course, was because a defence had been served.  
The letter stated that it appeared that the case was suitable for allocation to the 
multi-track.  The third paragraph of the notice stated that the parties must file a 
completed directions questionnaire.  They must attempt to agree directions and they 
must compile their proposed directions.  

8. Shortly after receiving that notice, the Defendant admitted liability.  Accordingly, on 10
February 2014 District Judge Travers considered this case on the papers and made the 
following order:

"(1) The N149C be revoked.

(2) Judgment be entered on admission for an amount to be decided at 
court.

(3) The claim be transferred to the Bradford County Court." 



9. The Northampton County Court duly despatched the file to Bradford County Court.  On 
28 February 2014 the Bradford County Court sent a notice to both parties stating that 
there would be a case management conference at 2.00 pm on 27 May 2014 with two
hours allowed for the hearing.  

10. On 28 February 2014 the Defendant's solicitors, Hempsons, sent their directions 
questionnaire, their proposed draft directions and their costs budget to Bradford County 
Court.  They sent copies of the same documents to the Claimant's solicitors, Wilsons.  
Unfortunately, Wilsons did not reciprocate by sending their own costs budget to the 
court and the defence solicitors.  

11. On 6 May 2014 the Defendant's costs lawyers, Acumension, wrote to Wilsons, the 
Claimant's solicitors, chasing up the Claimant's costs budget.  They asked Wilsons to 
provide a copy of their costs budget as soon as it was available.  That was a sensible 
letter to send.  It was no doubt intended to pave the way for discussions about the 
parties' respective budgets.  Unfortunately, Wilsons did not send any constructive 
response.  They failed to produce a costs budget.  

12. On 16 May 2014 the Defendant's solicitors served their updated costs budget.  Once 
again, they asked the Claimant's solicitors for the Claimant's costs budget.  Mr
Cronshaw, the solicitor dealing with the matter at Wilsons, replied by e-mail on the 
same day as follows:

"I have asked our costs draftsman to prepare a costs schedule, but again I
am just checking with counsel if this is a requirement as we have entered 
judgment." 

13. Hempsons replied on 19 May expressing the view that costs budgets were still required.  
Wilsons were not persuaded.  They did not serve a costs budget.  

14. On 27 May 2014 the parties' representatives attended at Bradford County Court for the 
case management conference.  This hearing took place before District Judge Edwards.  
The District Judge gave appropriate directions for disclosure, for exchange of expert 
reports in five different disciplines, and other matters, all leading up to a five day trial 
of the quantum issues on dates between 1 September and 30 November 2015.  

15. The District Judge then turned to costs issues.  He approved the Defendant's costs 
budget.  He noted that the Claimant's solicitors had failed to serve any costs budget as 
required by CPR rule 3.13.  At that point in the hearing, the Claimant's counsel 
produced an unsigned budget and proposed that if a budget was required, that should be 
used for the purpose of costs management.  The Defendant's counsel was not prepared 
to proceed with a costs management hearing in relation to the Claimant’s costs having 
only received the budget at court on the day of the case management conference.  The 
District Judge accepted that he could not in those circumstances carry out costs 
management.  He instead made an order pursuant to rule 3.14 that the Claimant's 
recoverable costs should be confined to court fees.  



16. On 4 June 2014 the Claimant issued an application to vary the order made under rule 
3.14, alternatively for relief from sanction imposed by that rule.  District Judge
Edwards heard and dismissed that application on 29 July 2014.  

17. The Claimant was aggrieved by the District Judge's order.  He therefore appealed to a 
Circuit Judge on two grounds.  The first ground was that the District Judge had been 
wrong in law to hold that rule 3.13 of the CPR applied.  The second ground was that the 
judge had erred in refusing to grant relief from sanctions.  

18. His Honour Judge Gosnell heard the appeal on 19 February 2015 at the Bradford 
County Court.  The judge dismissed both grounds of appeal.  He held that this was 
self-evidently a multi-track case even though there was no formal notice of allocation in 
force.  Rule 3.13, therefore, applied.  The Claimant was in breach of that rule.  The 
District Judge had made an appropriate order under rule 3.14.  

19. The judge then considered the guidance given by the Court of Appeal in Mitchell v 
News Group Newspapers Ltd [2013] EWCA Civ 1537; [2014] 1 WLR 795 and Denton 
v White [2014] EWCA Civ 906; [2014] 1 WLR 3926.  He concluded that the District 
Judge was correct to refuse relief from the sanctions set out in rule 3.14 even though he 
may have arrived at that decision by the wrong route.  In those circumstances, the 
Circuit Judge dismissed the appeal against the decision of the District Judge.  

20. The Claimant is aggrieved by the decision of Judge Gosnell.  Accordingly, he appeals 
to the Court of Appeal.   

Part 3: The appeal to the Court of Appeal

21. By an appellant's notice, the date of which I cannot discern from the bundle, the 
Claimant appealed to the Court of Appeal on what were said to be three grounds.  The 
first two grounds said in different ways that the judge erred in holding that rule 3.13 
applied.  What was said to be ground three asserted that the judge had erred in failing to 
grant the relief from sanctions.  

22. Mr Colm Nugent, who appears for the Claimant today, accepts that grounds one and 
two as pleaded say the same thing in different ways.  He therefore treats those two
grounds together as the first ground of appeal and he treats what is pleaded as ground
three as the second ground of appeal.  Mr Matthew Smith on behalf of the Defendant 
helpfully proceeded on the same basis.  

23. Let me now turn to what has become the first ground of appeal.  Mr Nugent submits 
that the effect of the court's order on 12 February 2014 was that this case ceased to be a 
multi-track case.  Therefore, rule 3.12 did not apply.  Therefore, the Claimant was 
under no obligation under rule 3.13 to serve a costs budget seven days before the case 
management conference on 27 May.  

24. Mr Nugent accepted at an early stage in his argument that the case will be probably be 
allocated to the multi-track but, he said, this had not actually happened before 27 May.  
In debate with the court, Mr Nugent retreated somewhat from his statement that the
case would probably be allocated to the multi-track, initially saying it would almost 



certainly be so allocated, but in due course, he accepted that it was a certainty that this 
case would be allocated to the multi-track.  But, said Mr Nugent, the revocation of the 
original order dated 30 January 2014 affected the formal status of this case.  

25. I am afraid that I cannot accept this argument.  Here the order referring to allocation to 
the multi-track was a statement of the obvious.  The revocation was made because the 
case had ceased to be defended on liability.  This litigation was self-evidently a 
multi-track case.  On 28 February 2014 the Bradford County Court listed the matter for 
a two hour case management hearing on 27 May precisely because it was a multi-track 
case.  

26. The claim was pleaded was for some £3 million.  The parties agreed that there should 
be five experts on each side in the following disciplines, rheumatology, psychiatry, 
accommodation, care and occupational therapy, and rehabilitation.  The solicitors also 
agreed other directions which were appropriate for a multi-track case but obviously 
inappropriate for a fast-track case.  Indeed, no one could conceivably think that this 
multi million pound personal injury action could sensibly proceed on the fast-track.  

27. It therefore follows that this was a case to which the provisions of section 2 of part 3 of 
the Civil Procedure Rules applied.  Rule 3.13 required both parties to serve their costs 
budgets seven days before the case management conference.  That meant by 20 May
2014.  

28. In their e-mail of 16 May 2014 the Claimant's solicitors expressed doubt that the costs 
budget was required since they had by then obtained judgment on liability.  There was 
no basis for such doubt.  Quantum only litigation can be very expensive, especially 
when, as here, there are five experts on each side.  The fact that this had become 
quantum only litigation did not take the case out of the costs management regime.  

29. In my view, therefore, the District Judge was correct to hold that CPR rule 3.13 applied.  
Accordingly, since the Claimant failed to serve a costs budget before the case 
management conference, the automatic sanction set out in rule 3.14 came into 
operation.  The Circuit Judge was correct to uphold this limb of the District Judge's 
decision.  

30. I turn now to the second ground of appeal. This is that both the Circuit Judge and the 
District Judge erred in failing to grant relief from the sanction flowing from CPR rule 
3.14.  It is said that those judges should have granted relief under CPR rule 3.9.  

31. In his judgment of 29 July 2014 District Judge Edwards said that the present case was 
factually so close to Mitchell that he was bound to refuse relief from sanctions.  That 
was the wrong approach: see the reasoning and judgment of the Court of Appeal in 
Denton.  When the parties appeared before His Honour Judge Gosnell, they agreed that 
the District Judge's approach was wrong and that the judge would need to re-exercise 
the court's discretion under rule 3.9: see paragraph 24 of the judge's judgment.  

32. Mr Nugent submits that in effect Judge Gosnell in re-exercising the court's discretion 
went on to make the same error.  He paid too much attention to the factual similarity 



between the present case and Mitchell.  He treated himself as being constrained by 
Mitchell to refuse relief.  

33. I do not agree.  It is necessary to read paragraphs 24 to 36 of the judgment of Judge 
Gosnell as a whole.  In those paragraphs, the judge properly applied the threefold test as 
laid down by the majority judgment in Denton.  Very properly, the judge paid no heed 
to my own partially dissenting judgment which advocated for a somewhat softer 
approach.  

34. A second general criticism which Mr Nugent makes is this.  The judge attached too 
much weight to his characterisation of the Claimant's solicitors' decision as foolish.  
That, says Mr Nugent, wrongly affected the judge's approach to the application for 
relief.  

35. Mr Nugent is right in saying that the judge made harsh comments about the solicitors' 
decision.  In paragraph 27 of his judgment he described that decision as "foolish".  In 
paragraph 28 the judge said this:

"I have listened to what Mr Adams [counsel for the Claimant] says about 
the interesting arguments that he has put forward, but as I say, I am not 
convinced those arguments were in the mind of the solicitor at the time.  
He took a rather arrogant decision that, based upon the wording of the 
order, the budgets were not required.  I have already referred to the four 
letters which his opponent had written suggesting the budgets were 
required.  Any sensible solicitor, even if they believed that they were right 
about the law, would probably have prepared the budget." 

36. It seems to me that the various harsh comments which the judge made about the 
solicitor’s decision were proper comments for the judge to make.  They were plainly 
relevant to the exercise of the court's discretion under CPR rule 3.9.  They were plainly 
relevant to the application of the threefold test in Denton.  

37. Mr Nugent, in addition to making those two general criticisms of the judge's approach, 
also makes a number of detailed criticisms of the judge's application of the three stage 
test set out in Denton.  I do not accept these criticisms.  

38. As to the first stage, discussed in paragraphs 25 to 28 of Denton, this was clearly a 
serious or significant breach by the Claimant's solicitors.  Their failure to serve a 
budget meant that if relief were granted, there would have to be a second costs 
management hearing at a later date.  That would add to the costs and lengthen the 
litigation.  It would make additional demands on the resources of the court.  Also, 
importantly, it would mean that case management and costs management were done on 
separate occasions.  In a case such as this, case management and costs management 
should be done at the same time: see chapter 4 of Costs & Funding following the Civil 
Justice Reforms: Questions & Answers by Hurst, Middleton and Mallalieu, second 
edition, published by Sweet & Maxwell in 2016.  



39. I turn now to the second stage test discussed in paragraphs 29 and 30 of Denton.  There 
was no good reason for the breach in this case.  Mr Nugent submits that the Claimant’s 
solicitors may have interpreted the rules wrongly, but their approach was reasonable.  
The judge rejected that argument in strong terms.  He was entitled to do so.  This court 
will not overturn the assessment made by the District Judge and the Circuit Judge.  

40. I turn now to the third stage test discussed in Denton at paragraphs 31 to 38.  It seems 
to me that the judge applied the guidance set out in those paragraphs entirely properly.  
He considered all the circumstances of the case.  He applied factors (a) and (b) set out 
in rule 3.9(1) in the manner that the Master of the Rolls and Vos LJ held to be required.  

41. In the result, the judge reached a decision which was open to him.  Other judges might 
have taken a more lenient view.  The crucial point for present purposes is that the judge 
made no error of principle.  He arrived at a decision which he was entitled to reach 
within the ambit of his discretion.  

42. Finally, I should record that any harshness of the order has been mitigated by the fact 
that the action subsequently settled, so this is not a case which has proceeded to trial at 
the expense of the Claimant's solicitors or their insurers.  

43. In the result, I would reject all of the Claimant's grounds of appeal.  If Lindblom LJ 
agrees, this appeal will be dismissed. 

44. LORD JUSTICE LINDBLOM:  I agree. 
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